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In the District Court of the United States, Southern

District of California, Central Division

No. 5729 C

STANDARD ACCIDENT INSURANCE COM-
PANY OF DETROIT, a Corporation,

Plaintiff,

vs.

HOME INDEMNITY COMPANY OF NEW
YORK, a Corporation, GEORGE WHITE,
JAMES CARL FITZGERALD, JAMES
RICHARD OSBORNE, MICHAEL LEE and

PATRICIA LEE,

Defendants.

NORTH UMBERLAND MINING COMPANY, a

Corporation,

Intervener.

COMPLAINT IN INTERVENTION
The above-entitled Court by order heretofore

made having granted intervener leave to intervene,

intervener for complaint in intervention alleges

:

I.

Intervener at all times herein mentioned was, and

now is, a corporation organized and existing under

and by virtue of the laws of the State of Nevada

and is a citizen and resident of said state.

II.

That plaintiff. Standard Accident Insurance Com-

pany of [2"] Detroit, a corporation, at all times

*Page numbering appearing at foot of page of original Certified
Transcript of Record.
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herein mentioned was, and now is, a corporation

organized and existing under and by virtue of the

laws of the State of Michigan and is a citizen and

resident of said state.

III.

That the defendant, Home Indemnity Company

of New York, a corporation, at all times herein

mentioned was, and now is, a corporation organized

and existing under and by virtue of the laws of the

State of New York, and is a citizen and resident of

said state.

IV.

That at all times herein mentioned defendants,

George White, James Carl Fitzgerald, James Rich-

ard Osborne, Michael Lee and Patricia Lee, were,

and now are, residents and citizens of the State of

California residing in the Southern District of Cali-

fornia.

V.

That the amount in controversy in this action

exceeds the sum of $3000.00 exclusive of interest

and costs.

VL
That intervener, North Umberland Mining Com-

pany, on and prior to the 20th day of July, 1946,

was the owner of the Lincoln Zephyr automobile

mentioned in paragraph VIII of plaintiff's com-

plaint filed in the within action.

VII.

That intervener is informed and believes, and
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therefore alleges, that on the 20th day of July, 1946,

defendant, George White, was driving the Lincoln

Zephyr automobile described in paragraph VI
hereof in the County of San Diego, State of Cali-

fornia, with the consent of said intervener and did

then and there run into and collide with one Claude

McLester Lee and one Leana Mae Osborne Lee, and

as a result of the injuries sustained in said collision

said Claude McLester Lee and said Leana Mae
Osborne Lee died. [3]

VIII.

That on or about the 6th day of August, 1946,

defendants, Michael Lee and Patricia Lee, com-

menced an action in the Superior Court of the State

of California, in and for the County of San Diego,

entitled "Michael Lee, a minor, and Patricia Lee,

a minor, by Mildred E. Taylor, their Guardian ad

litem. Plaintiffs, vs. George White, John Doe and

Doe Corporation, a corporation, Defendants, '

' being

numbered No. 134918 in the files of said court, and

that in the complaint filed by them in said action the

said plaintiffs alleged that they were the children

of said Claude McLester Lee and his sole surviving

heirs at law ; that the death of said Claude McLester

Lee was caused by the negligence of the defendant,

George White, while operating a Lincoln Zephyr

automobile hereinbefore in paragraph VI described,

and that by reason of the death of said Claude Mc-

Lester Lee they were damaged in the sum of $50,-

000.00.
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IX.

That on or about the 1st day of August, 1946,

defendants, James Carl Fitzgerald and James Rich-

ard Osl)orne, commenced an action in the Superior

Court of the State of California, in and for the

County of San Diego, entitled "James Carl Fitz-

gerald, a minor, by and through his Guardian ad

litem, James Richard Osborne, and James Richard

Osborne, Plaintiffs, vs. George White and North

Lumberland Mining Company, Defendants," being

numbered No. 134630 in the files of said court, and

that in the complaint filed by them in said action

the said plaintiffs alleged that defendant, James

Carl Fitzgerald, was the son of the aforesaid Leana

Mae Osborne Lee, and that James Richard Osborne

was the father of said Leana Mae Osborne Lee, and

that said James Carl Fitzgerald is the sole heir at

law of said Leana Mae Osborne Lee ; that the death

of said Leana Mae Osborne Lee was caused by the

negligence of the defendant, George White, while

operating a Lincoln Zephyr automobile hereinbefore

in [4] paragraph VI described, and that by reason

of the death of said Leana Mae Osborne Lee they

were damaged in the siun of $50,500.00.

X.

That thereafter intervener was duly and regu-

larly served with a copy of the complaint and sum-

mons in each of the actions referred to in para-

graphs VIII and IX hereof; that thereafter and

within the time allowed by law intervener filed its

answer in each of said actions.
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XI.

That thereafter and on January 19, 1948, in said

action No. 134630, judgment was entered in favor of

plaintiffs therein and against defendants, George

White and North Uniberland Mining Company, in

the sum of $4,000.00; that thereafter and on Janu-

ary 19, 1948, in said action No. 134918 judgment was

entered in favor of plaintiffs therein and against

defendants, George White and North Umberland

Mining Company, in the sum of $4750.00 ; that there-

after and on January 19, 1948, defendant, North

Umberland Mining Company, paid and satisfied

each of said judgments by paying to plaintiffs in

said action No. 134630 the sum of $4000.00 and to

plaintiffs in action No. 134918 the sum of $4750.00.

XII.

Intervener incorporates by reference paragraphs

VIII, IX, X, XI, XII, and XIII of plaintiff's com-

plaint on file in the within cause.

XIII.

A controversy exists between plaintiff, Standard

Accident Insurance Company of Detroit, defendant,

George White, and intervener, North Umberland

Mining Company, in that intervener is informed

and believes that George White claims, and inter-

vener claims, that plaintiff, Standard Accident In-

surance Company of Detroit, is liable under the

policy described in paragraph XI of plaintiff's [5]

complaint herein for any money which defendant,

George White, is required to pay intervener by rea-
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son of the payment and satisfaction of the judg-

ments as aforesaid, and plaintiff claims that it is

not liable or required to pay intervener by reason

of the payment and satisfaction of the judgments

aforesaid ; intervener claims that defendant, George

White, is liable to it in the siun of $8750.00 by rea-

son of its having paid and satisfied the judgments

aforesaid, and said George White claims that he

does not owe intervener anything on account of its

having paid and satisfied said judgments.

XIV.

That intervener's claim is based upon common

questions of law and fact involved in the main ac-

tion.

Wherefore, intervener prays for a decree as fol-

lows:

1. For a declaration of the respective rights,

duties and liabilities of intervener, North Umber-

land Mining Company, defendant, George White,

and plaintiff. Standard Accident Insurance Com-

pany of Detroit.

2. That the court declare that the defendant,

George White, is obligated to intervener in the sum

of $8750.00, together with interest thereon at the

rate of seven (7) per cent per annum from and

after January 19, 1948.

3. That this court declare that plaintiff. Stand-

ard Accident Insurance Company of Detroit, is obli-

gated to George White in the sum of $8750.00,

together with interest thereon at the rate of seven
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(7) 1)61' cent j)er anniini from and after January

19, 1948, under the terms of its policy which said

policy is attached to jjlaintiff's complaint in the

within action and marked "Exhibit A."

4. For intervener's costs and for such other and

further relief as shall seem just and equitable.

/s/ DONALD ARMSTRONG,
Attorney for Intervener.

Affidavit of Service by Mail attached.

[Endorsed] : Filed June 11, 1950. [6]

[Title of District Court and Cause.]

ANSWER OF STANDARD ACCIDENT INSUR-
ANCE COMPANY OF DETROIT TO COM-
PLAINT IN INTERVENTION

Comes now plaintiff, Standard Accident Insur-

ance Company of Detroit, a corporation, and

answering the complaint in intervention of inter-

vener, North Umberland Mining Company, a cor-

poration, alleges as follows:

I.

Plaintiff admits the allegations contained in para-

graphs I, II, III, IV, V, VI, VII, VIII, IX, X,

XII, XIII and XIV of the complaint in interven-

tion. [9]

II.

Answering paragraph XI, plaintiff admits that
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on or about the dates therein alleged judgments

were entered in the actions therein described and in

the amounts therem set forth, and upon information

and belief alleges the facts to be that North Umber-

land Mining Company, a corporation, did not pay

either or both of said judgments or amounts therein

alleged and in that regard alleges that said judg-

ments and the amounts therein set forth were paid

by defendant Home Indemnity Company of New
York, a corporation, pursuant to its policy of auto-

mobile liability insurance referred to and described

in plaintiff's complaint and issued to intervener

Northumberland Mining Com.pany, a corporation.

Further answering said paragraph this answ^ering

plaintiff alleges that each and both of said judg-

ments were entered pursuant to a stipulation for

the entry of said judgments and without the con-

sent or approval of this answering plaintiff.

III.

Further answering the comjjlaint in intei^vention,

this plaintiff admits that a controversy does exist as

described in intervener's complaint and in that re-

gard this plaintiff contends that if said George

White did, after the occurrence of the accident de-

scribed and referred to in the complaint in inter-

vention, breach the temis of the policy issued by

Home Indemnity Company of New York on his

part to be performed, and did thereby release and

excuse Home Indemnity Company of New York

from its obligations under said policy, then defend-
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ant George White was and is obligated to pay any

expense incurred in the defense of either or both

of said actions referred to in the complaint in inter-

vention, and to pay any judgments rendered against

him therein up to but not beyond the amount which

excei)t for said breach of said policy defendant

Home Indemnity Company of New York would

have been obligated to pay, and that said plaintiff

w^as not obligated to defend either or both of said

actions [10] or to pay any portion of either or both

of said judgments, and that plaintiff further con-

tends that if defendant George White failed to co-

operate with defendant Home Indemnity Company
of New York and did thereby breach the terms and

conditions of the policy issued by defendant Home
Indemnity Company of New York, he likewise failed

to cooperate wdth this plaintiff under and in ac-

cordance with the terms of its policy referred to

and described in the complaint in intervention and

annexed as an exhibit to plaintiff's complaint in the

above-entitled action, and that this plaintiff has by

reason of such failure of cooi)eration been released

from any obligation under its policy.

IV.

Denies that this answering plaintiff is indebted

or obligated to intervener, Northumberland Mining

Company, a corporation, or to defendant George

White, or either of them, in the sum or sums re-

ferred to in the complaint on file herein, or in any

other sum or sums whatsoever, or at all.
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Wherefore, plaintiff prays:

(1) For a declaration of the respective rights,

duties and liabilities of the interv^ener, Northumber-

land Mining Company, defendant, George White

and plaintiff, Standard Accident Insurance Com-

pany of Detroit;

(2) That if this court find and so decree that

defendant, George White, has breached the condi-

tions of the policy of insurance issued by Home
Indemnity Company of New York, which is de-

scribed in the comjjlaint on file herein and referred

to and made a part of the complaint in intervention,

and that thereby Home Indemnity Company of New
York has been released from its obligations to the

defendant, George White, thereunder, then this

court adjudge and declare that this plaintiff was not

obligated to defend action No. 134918 or said action

No. 134630, or either of them, but that its [11] sole

obligation imder its said policy, if this court decrees

that defendant George White did not breach the

policy issued to him by plaintiff, was to pay only

such portion of any judgment or judgments that

might be rendered against said George White, after

a trial on the merits of any action commenced

against him, or after judgment entered pursuant to

any stipulation agreed to by this plaintiff, as shall

be in excess of the insurance that would have been

available to said George White had he not breached

the terms and conditions of said policy of insurance

issued by defendant Home Indemnity Company of

New York as in the complaint alleged, and in the

complaint in intervention referred to;
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(3) That this court find, declare and decree that

plaintiff, Standard Accident Insurance Company of

Detroit, under the facts alleged and referred to in

the complaint in intervention, is not obligated in

any amount whatsoever to intervener, Northumber-

land Mining Company, a corporation, or to defend-

ant George White, or either of them, in the sum

or sums referred to in the complaint in intervention,

or in any other sum or sums whatsoever, or at all.

(4) For costs of suit and such other and further

relief as shall seem just and equitable.

BAUDER, GILBERT,
THOMPSON & KELLY,

By /s/ EVERETT W. THOMPSON,
Attorneys for Plaintiff Standard Accident Insur-

ance Company of Detroit, a Coi*poration.

Af&davit of Service by Mail attached.

[Endorsed] : Filed August 22, 1950. [12]

[Title of District Court and Cause.]

MEMORANDUM OF POINTS AND AUTHORI-
TIES IN RE ISSUES RAISED BY COM-
PLAINT IN INTERVENTION AND
ANSWERS THERTO

Statement of Facts

For a full detailed statement of all facts estab-

lished in the main action we refer the court to the
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case of Home Indemnity Company of New York

V. Standard Accident Insurance Company, 167 Fed.

(2) 919. For convenience and brevity herein, the

Home Indemnity Company of New York will be

referred to as ''Home" and the Standard Accident

Insurance Company of Detroit as '' Standard," and

Mr. George White as ^'Wliite."

The complaint in intei'^'ention and answers

thereto, wo believe, do not at this time require a

detailed statement of all of the facts contained in

the reported case, but in order to [14] properly

determine the questions involved they do require a

brief statement of basic facts that pertain to the

intervention proceeding.

]3riefly, the essential facts are that after the

United States District Court, in the main action

for declaratory relief, ruled that Home was obli-

gated under its policy to defend and indemnify

White in the actions brought against him in the

Superior Court of San Diego County, Home, pur-

suant to a stipulation for judgment entered into

between counsel representing the plaintiffs in the

state court actions and counsel employed by Home
and representing the intervener (who was a defend-

ant in the state court action), and separate counsel

representing defendant White, but not with consent

of or pursuant to any stipulation entered into by

counsel representing Standard, stipulated that judg-

ments be entered in favor of the plaintiffs in the

state court actions and against the intervener, North

Umberland Mining Company, a corporation, and

White. The judgments so stipulated were entered
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at the time and in the sums mentioned in the com-

plaint in intervention. Home paid and satisfied the

stipulated judgments entered against its named in-

sured, North Umberland Mining Company. There-

after the United States Court of Appeals for the

Ninth Circuit reversed the judgment entered in the

District Court and held that as the result of the

failure of White to cooperate with Home following

the automobile accident which gives rise to the

causes of action commenced in the state court, it

was not obligated or required to defend or indem-

nity White in either of said actions. According- to

the late Federal Judge J. F. T. O'Connor, in a

memorandum decision by him in this case following

the decision of the United States Court of Appeals,

the only issue that was decided in the declaratory

relief action and by the United States Court of

Appeals was whether or not Home was required to

defend and indemnify White in the state court ac-

tions (see Standard v. Home, 82 Fed. Supp. 945).

He states no other issue was decided. [15]

Plaintiff in intervention now seeks a judgment in

this court declaring the rights, duties and liabilities,

if any, of the various parties and that the court de-

clare that White is obligated to intervener in the

sums referred to in the complaint and that Standard

is obligated to White under the terms of the policy

issued by Standard and marked ''Exhibit A" at-

tached to the Standard complaint in the main ac-

tion.

Standard denies that it is obligated to intervener

or its indemnitor. Home, in the sums referred to
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in the complaint or in any other sum or simis what-

soever, or at all. Standard's contentions, among

others, are that at the time of the accident the Home
policy afforded White valid and collectible insur-

ance up to the limits stated in the policy and that

the insurance afforded White under the Standard

policy at the time of the accident clearly was only

excess insurance, and that White by his voluntary

breach of the cooperation clause of the Home policy

cannot prejudice the rights of Standard.

The Home policy provided coverage far exceed-

ing the total prayers for judgment in the state court

actions and which insurance under the Home policy

would have been available and would have satisfied

any judgment entered or prayed for in the state

court actions had it not been for the voluntary lack

of cooperation on the part of White.

Memorandum of Law Involved

Point I.

It camiot be disputed that at the moment that

the accident occurred, and probably from the time

White got into the intervener's automobile, the

Home policy was existing and primaiy insurance in

fuU force and effect and the Standard policy solely

excess insurance.

Zurich V. Clamor,

124 Fed. (2) 717; [16]

Gutner v. Switzerland,

32 Fed. (2) 700;

Air Transport v. Employers, etc.,

91 C.A. (2) 129, at 131; 204 Pac. (2) 647;

See our comment on page 7

;
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Gillies V. Michigan Millers, etc., Ins. Co.

(Aug. 18, 1950), 98 A.C.A. 959, at 957;

Maryland Casualty Co. v. Hubbard,

22 Fed. Supp. 697 (1938, U.S.D.C., Judge

Yankwich)
;

Couch on Insurance,

Vol. 5, page 3636, note 12;

Lehigh Valley, etc., v. Providence, etc.,

127 Fed. 364.

The only reasonable interpretation that can be

given to the Home policy and the Standard policy

as of the moment of the occurrence of the accident

which gave rise to the cause of action asserted in the

state courts is that the Home policy was primary

insurance up to the limits therein specified and the

Standard policy was solely excess insurance over

and above the limit afforded under the Home policy.

This conclusion is irresistible and arises out of

the undisputed facts that at the time of the accident

White was operating the vehicle insured by the

Home policy and described in its policy and regis-

tered to the Home insured. He was operating it

with the permission and consent of the Home in-

sured, and therefore became an insured under said

policy (see Home policy Insuring Agreement III).

He had all the benefits flowing to an insured under

said policy.

White was not operating a vehicle registered to

or owned by him and described in his policy with

Standard. The only clause of the Standard policy

which gave White any protection at the time of the
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accident was the clause referred to under Insuring

Agreement VIII, entitled ''Temporary Use of Sub-

stitute Automobile/' and which agreement is and

was controlled by Condition 13 of said policy, [17]

which provides in part:
it* * * The insurance under Insuring Agree-

ments VI and VIII shall be excess insurance

over any other valid and collectible insurance

available to the insured, either as an insured

under a policy applicable with respect to the

automobile or otherwise, against a loss covered

imder either or both of said Insuring Agree-

ments/'

The only event that caused the Home policy to

subsequently be declared unavailable to White was

his voluntary breach of its conditions.

Point II.

The Home policy was valid and collectible insur-

ance available to White.

In American Lumbermen's etc., v. Lumber Mu-

tual Casualty Co., 295 N. Y. S., 321, at page 324, the

court says

:

"We interpret the words 'total amoimt of

collectible and valid insurance' to mean insur-

ance which is capable of protecting the insured.

It merely excludes invalid or illegal insurance

(such as insurance which is voidable for mis-

representation) and uncollectible insurance

(such as insurance of an insolvent company)

from the computation of total insurance for the
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purposes of apportionment. These words were

so construed by this court in Balzer v. Globe

Indemnity Co., 206 N. Y. S. 777, in in Lamb v.

Belt Casualty Co., 3 C.A. (2) 624, 40 Pac. (2)

311, and the same interpretation was adopted

by the California court. [18]

Point III.

White's voluntary breach of the cooperation

clause of the Home policy should not be permitted

to prejudice the rights of Standard.

It has been clearly established that at the time

of the accident the Home policy specifically covered

the car operated by White, was valid and collectible

primary insurance, and that White was an insured

under the Home policy by its express terms. It has

also been shown that the only insurance at the time

of the accident Standard afforded to White was

excess insurance over and above the limits stated in

the Home policy and that the loss did not exceed

such limits. This is not a case wherein for some

failure on the part of the Home insured to pay a

premium or because of a breach of a warranty, or

because of the insolvency of Home at the time of

the accident the Home policy had become invalid

or uncollectible. It is simply and only a case wherein

White's voluntary act constituted lack of coopera-

tion and therefore a breach of the condition of the

Home policy. Standard 's rights should not be preju-

diced thereby.

The policies issued by Home and Standard were

issued in contemplation that the assured would
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comply with the conditions on his part to be per-

formed under the policy. It should take little argu-

ment to convince a reasonable mind that the pre-

mimn exacted by Standard of White would have

been much greater indeed had Standard ever con-

templated that a voluntary act on behalf of its in-

sured would ipso facto convert that which is

expressly declared in the policy to be excess insur-

ance into primary insurance. If an insured by his

voluntary act releases one insurer of any obligation

under its policy, by the same token the rights of

the excess insurer should not be permitted in law,

equity or good conscience to be prejudiced and de-

feated by such voluntary act. The insured should

bear the loss, not the innocent carrier. The rights

of the intervener are no [19] greater than the rights

of the insured insofar as an interpretation of the

provisions of each policy is concerned ( See 167 Fed.

(2) 919, at 929).

If White by his voluntary act chooses to breach

the Home policy, Standard should not be compelled

or obligated thereby to pay any portion of any

judgment secured against White or the insured

under the Home policy by stipulation or otherwise

mitil White has paid on said judgment the amount

of the liability of Home as expressed in its policy

limits and which was available and would have been

paid under its just contractual obligation had it not

been for the voluntary act of White.

The Air Transport Case

We believe that the reasoning and logic employed

in the Air Transport case (91 C.A. (2) 129) is ap-
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plicable to the case at bar. In the first place, the

court in the cited case states on page 131 as follows

:

''To determine the liability of Employers at

this time, if any, we must first determine the

respective liabilities, if any, of Employers and

Pacific Indemnity at the date of the accident/'

(Emphasis ours.)

Substituting Home and Standard for Employers

and Pacific Indemnity, respectively, one can only

come to the conclusion that the liabilities of Home
and Standard, if any, must be determined as of the

date of the accident in question. Further, if one

substitutes primary and excess insurance in place

of concurrent insurance into the reasoning of the

cited case and puts Home in the place of Pacific

Indemnity Company in that case, and Standard in

the place of Employers, it would seem to follow

logically and naturally that the obligation of Stand-

ard as an excess carrier became fixed no later than

at the time of the accident and remained in that

category even though the insured. White, forfeited

his [20] rights under the Home policy.

Inasmuch as the limits of liability under the Home
l^olicy at the time of the accident far exceeded the

judgments prayed for or entered in the state court

actions, and similarly the claims of the intervener

herein, and inasmuch as the insurance afforded by

Home was valid and collectible at the time of the

accident and was jjrimary insurance, and that af-

forded by Standard at the time of the accident was

solely and exclusively excess insurance, it is sub-
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mitted that Standard should not be compelled to

pay any portion or part of the judgments entered

in the state court actions, and for which intervener

seeks judgment in this proceeding, and, further, that

the judgment of this court should and must be in

favor of Standard.

Respectfully submitted,

BAUDER, GILBERT,
THOMPSON & KELLY,

By /s/ EVERETT W. THOMPSON,
Attorneys for Plaintiff.

[Endorsed] : Filed December 14, 1950. [21]

At a stated term, to wit: The February Term,

A. D. 1951, of the District Court of the United

States of America, within and for the Central Divi-

sion of the Southern District of California, held at

the Court Room thereof, in the City of Los Angeles

on Wednesday, the 3rd day of January, in the year

of our Lord one thousand nine hmidred and fifty-

one.

Present: The Honorable James M. Carter,

District Judge.

[Title of Cause.]

MINUTE ORDER

This cause having been heard and submitted to

the Court, and the Court having duly considered the

matter, the Court now finds for and against the re-
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spective parties as follows, and it is ordered that

findings of fact, conclusions of law and judgment

be draw^n accordingly:

(1) The Court finds in favor of the intervening-

plaintiff North Umberland Mining Company and

against the defendant George White, and that said

intervening plaintiff is entitled to recover the sum
of $8,750.00, together with interest at 7% from

January 19, 1948, and costs herein, from said de-

fendant
;

(2) The Court finds that the plaintiff Standard

Accident Insurance Company is not obligated to

anyone on its policy, without costs.

(3) The Court finds that the defendant Home
Indemnity Company is not obligated to anyone on

its policy, without costs.

(4) The action having become moot as to the

defendants Fitzgerald, Osborne, Michael Lee, Pa-

tricia Lee and Taylor, no relief will be granted as

to these defendants.

(5) The Court adopts the memorandum of

Bauder, Gilbert, Thompson and Kelly, filed Decem-

ber 14, 1950, as reflecting its reasoning, to aid coun-

sel in preparing findings, conclusions and judgment

in lieu of a formal Opinion. Coimsel for North

Umberland Mining Company will prepare and pre-

sent findings of fact, conclusions of law and judg-

ment pursuant to Local Rule 7, within 10 Days. [22]



24 North Umherland Mining Co., vs.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This action having come on regularly for trial on

December 22, 1950, before the above-entitled court,

the Honorable James M. Carter, Judge, presiding,

upon the complaint in intervention of North Umber-

land Mining Company, Intervener, and the answer

of plaintiff, Standard Accident Insurance Company
of Detroit, thereto and the answer of the defendant,

George White, tliereto, and oral and documentary

evidence having been introduced by the respective

parties, and the cause having been argued and sub-

mitted to the [23] Court for decision, the Court, now

being fully advised and informed in the premises,

makes the following findings of fact:

I.

Intervener at all times herein mentioned was, and

now is, a corporation organized and existing under

and by virtue of the laws of the State of Nevada

and is a citizen and resident of said state.

11.

That plaintiff. Standard Accident Insurance Com-

pany of Detroit, a coi'poration, at all times herein

mentioned was, and now is, a corporation organized

and existing under and by virtue of the laws of the

State of Michigan and is a citizen and resident of

said state.

III.

That the defendant. Home Indemnity Company
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of New York, a corporation, at all times herein men-

tioned was, and now is, a corporation organized and

existing under and by virtue of the laws of the

State of New York, and is a citizen and resident of

said state.

IV.

That at all times herein mentioned defendants,

George White, James Carl Fitzgerald, James Rich-

ard Osborne, Michael Lee and Patricia Lee, were

and now are, residents and citizens of the State of

California, residing in the Southern District of Cali-

fornia.

V.

That the amount in controversy in this action ex-

ceeds the sum of $3000.00 exclusive of interest and

costs.

VI.

That on and prior to the 20th day of July, 1946,

intervener. North Umberland Mining Company, was

the owner of a certain Lincoln Zephyr automobile,

and that prior to said 20th day [24] of July, 1946,

defendant. Home Indemnity Company of New York,

issued in the State of Nevada to said North Umber-

land Mining Company its policy of automobile lia-

bility insurance, which said policy is attached to

and made a part of the answer of defendant. Home
Indemnity Company of New York.

VII.

That on the 20th day of July, 1946, defendant,

George "White, was driving the Lincoln Zephyr auto-

mobile described in paragraph VI hereof in the
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County of San Diego, State of California, with the

consent of said intervener and did then and there

run into and collide with one Claude McLester Lee

and one Leana Mae Osborne Lee, and as a result of

the injuries sustained in said collision said Claude

McLester Lee and said Leana Mae Osborne Lee

died.

VIII.

That on or about the 6th day of August, 1946,

defendants, Michael Lee and Patricia Lee, com-

menced an action in the Superior Court of the

State of California, in and for the County of San

Diego, entitled "Michael Lee, a minor, and Patricia

Lee, a minor, by Mildred E. Taylor, their Guardian

ad litem. Plaintiffs, vs. George White, John Doe

and Doe Corporation, a corporation. Defendants,'^

being numbered No. 134918 in the files of said court,

and that in the complaint filed by them in said ac-

tion the said plaintiifs alleged that they were the

children of said Claude McLester Lee and his sole

surviving heirs at law ; that the death of said Claude

McLester Lee was caused by the negligence of the

defendant, George Wliite, while operating a Lincoln

Zephyr automobile hereinbefore in paragraph VI
described, and that by reason of the death of said

Claude McLester Lee thy were damaged in the sum
of $50,000.00.

IX.

That on or about the 1st day of August, 1946,

defendants, [25] James Carl Fitzgerald and James

Richard Osborne, commenced an action in the Su-

perior Court of the State of California, in and for
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the County of San Diego, entitled "James Carl Fitz-

gerald, a minor, by and through his Guardian ad

litem, James Richard Osborne, and James Richard

Osborne, Plaintiffs, vs. George White and North

Umberland Mining Company, Defendants," being

numbered No. 134630 in the files of said court, and

that in the complaint filed hj them in said action the

said plaintiffs alleged that defendant, James Carl

Fitzgerald, was the son of the aforesaid Leana Mae
Osborne Lee, and that James Richard Osborne was

the father of said Leana Mae Osborne Lee, and

that said James Carl Fitzgerald is the sole heir at

law of said Leana Mae Osborne Lee ; that the death

of said Leana Mae Osborne Lee was caused by the

negligence of the defendant, George White, while

operating a Lincoln Zephyr automobile hereinbefore

in paragraph VI described, and that by reason of

the death of said Leana Mae Osborne Lee they were

damaged in the sum of $50,500.00.

X.

That thereafter intervener was duly and regu-

larly served with a copy of the complaint and sum-

mons in each of the actions referred to in

paragi'aphs VIII and IX hereof; that thereafter

and within the time allowed by law intei-vener filed

its answer in each of said actions.

XL
That thereafter and on January 19, 1948, in said

action No. 134630, judgment was entered in favor

of plaintiffs therein and against defendants, George
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White and North Umberland Mining Company, in

the sum of $4,000.00; that thereafter and on Janu-

ary 19, 1948, in said action No. 134918 judgment

was entered in favor of plaintiffs therein and

against defendants, George White and North Um-
berland Mining Company, in the sum of $4750.00;

that thereafter and on January 19, 1948, defendant,

North Umberland [26] Mining Company, paid and

satisfied each of said judgments by paying to plain-

tiffs in said action No. 134630 the sum of $4000.00

and to plaintiffs in action No. 134918 the sum of

$4750.00, and that defendant, George White, has

never paid anything on account of said judgments

to anyone. That each of said judgments herein de-

scribed was entered without a trial on the merits of

either action and pursuant to a stipulation entered

into between counsel representing the plaintiffs in

each of said state court actions and counsel em-

ployed by defendant George White and comisel rep-

resenting the intervener, and that plaintiff did not

agree to or stipulate to either of said judgments;

that defendant Home Indemnity Company of New
York did pay and satisfy each of said judgments

for and on behalf of its named insured, the inter-

vener.

XII.

That said Home Indemnity Company of New
York did, by the terms of said policy, agree that it

would pay all sums, not exceeding $100,000.00 for

the injury or death of one person or $300,000.00 for

the injury or death of more than one person in the

same accident, which said North Umberland Mining
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Company, or any person using or operating said

Lincoln Zephyr automobile with the permission of

said North Umberland Mining Company, should be-

come obligated to pay by reason of the liability

imposed upon them, or either of them, by law for

damages on account of bodily injury or death at

any time resulting from or suffered, or alleged to

have been suffered, by any person or persons due to

any accident as result of the ownership, use, opera-

tion or maintenance of said Lincoln Zephyr auto-

mobile ; and that the said Home Indemnity Company
of New York, under the terms of said policy, did

further agree that it would, at its own cost and

expense, investigate all accidents alleged to have

occurred as result of the operation of said Lincoln

Zephyr automobile, and would, at its own cost and

expense, defend and care for on behalf of each per-

son assured under said policy all [27] suits or ac-

tions at law^ brought as result of any such accident,

even if groundless.

XIII.

That on or about the 29th day of Sei)tember, 1945,

plaintiff, Standard Accident Insurance Company of

Detroit, issued to the defendant, George White, in

the State of California, a certain policy of automo-

bile liability insurance, wherein and whereby it

agreed to pay, on behalf of said George White, all

sums which he should become obligated to pay by

reason of the liability imposed upon him by law for

damages because of bodily injury, including death

at any time resulting therefrom, sustained by any

person or persons, caused by accident arising out
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of the ownersliiiD, maintenance or use of a certain

1942 Packard five-passenger convertible coupe, not

exceeding, however, the sum of $25,000.00 for the

bodily injury or death of one person, or $50,000.00

for more than one person injured or killed in one

accident.

XIY.

That by the terms of said policy plaintiff, Stand-

ard Accident Insurance Company of Detroit, further

agreed that if the automobile described in said

policy issued by it to the defendant, George White,

should be withdrawn from normal use because of its

breakdown, repair, servicing, loss or destmction, the

insurance afforded by said policy with respect to the

automobile described therein should apply with re-

spect to any other automobile not owned by said

George White while temporarily used as a substitute

for the automobile described in said policy, but that

by the terms of said policy it was further provided

that such insurance as to the use of said substituted

automobile should be excess insurance over any

other valid and collectible insurance available to said

George White under a policy applicable with respect

to the substituted automobile or otherwise against

loss covered by either [28] or both of said insuiing

agreements ; that a photostatic copy of said policy is

annexed to the complaint of Standard Accident In-

surance Company of Detroit.

XV.
That the Packard automobile described in para-

graph XIII hereof and described in the policy of
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insurance issued by plaintiff, Standard Accident In-

surance Company of Detroit, to said George White

was withdrawn from normal use because of break-

down or repair, and on the 20th day of July, 1946,

and while said Packard automobile was broken

down and mider repair, defendant, George White,

was driving the aforesaid Lincoln Zephyr automo-

bile, the property of Intervener, North Umberland

Mining Company, in the County of San Diego, State

of California, with the consent of said North Um-
berland Mining Company, and did then run into and

collide with one Claude McLester Lee and one Leana

Mae Osborne Lee, and as a result of the injuries

sustained in said collision said Claude McLester Lee

and said Leana Mae Osborne Lee died.

XVI.

That defendant, George White, in reporting the

accident hereinabove referred to gave to defendant,

Home Indemnity Company of New York, false, con-

tlicting and misleading statements and reports of

said accident, and that said George White thereby

breached the conditions of the policy of insurance

issued by said Home Indemnity Company of New
York, and that by reason of such breach defendant,

Home Indemnity Company of New York, was ex-

cused from the performance as to George White of

its obligations under its policy of insurance issued

by it as aforesaid ; that said policy of insurance con-

tains conditions material to the assumption by Home
Indemnity Company of New York of the risks in-

cident to such insurance, among other things that
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the said George White should cooperate with the

Company and that said George White should not

assume any obligations incident to the happening of

anj^ accident insured against; that in violation [29]

of said conditions said George White failed, ne-

glected and refused to cooperate with Home In-

demnity Company of New York in the matter of the

investigation of the facts of said accident and in the

handling of claims arising therefrom by giving to

said Home Indemnity Company of New York false,

misleading and conflicting statements as to the facts

of said accident and his connection therewith and

by voluntarily entering a plead of guilty to a crim-

inal charge of the violation of the provisions of

Section 480 of the Vehicle Code of the State of Cali-

fornia in respect to the accident referred to.

That all of the matters and things found by this

paragraph occurred after July 20, 1946.

XVII.

The court finds that the rights and liabilities of

defendant George White, defendant Home Indem-

nity Company of New York, and plaintiff Standard

Accident Insurance Company of Detroit, became

and were fixed not later than the time of the accident

above referred to; that at the time of said accident

George White had other valid and collectible and

available insurance within the meaning of the pro-

visions of the policy issued to him by Standard Ac-

cident Insurance Company of New York, namely,

the insurance provided J'or and afforded to him by

the policy issued to the intervener. North Umber-

land Mining Company, by defendant Home Indem-
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nity Company of New York; that the subsequent

breach of the provisions and conditions of the policy

of insurance of Home Indemnity Company of New
York by the defendant George White did not alter

or change the rights or liabilities of the plaintiff,

Standard Accident Insurance Company of Detroit,

as the excess carrier; that the insurance afforded

by the policy of plaintiff, Standard Accident In-

surance Company of Detroit, w^as and now is solely

excess insurance over and above a sum equal to the

limits of the insurance afforded to the defendant

George White by the policy of Home Indemnity

Company of New York, and which latter insurance

was [30] valid and collectible and available to

George White at the time of said accident.

From the foregoing Findings of Fact the Court

draws the following

Conclusions of Law

1. This Court has jurisdiction of the parties and

the subject matter of this action.

2. Intervener, North Umberland Mining Com-

pany, is entitled to judgment against defendant,

George White, in the sum of $8,750.00, together with

interest at the rate of seven per cent (7%) per an-

num from January 19, 1948, together with its costs.

3. Plaintiff, Standard Accident Insurance Com-
pany of Detroit, is not obligated to anyone under

its policy, the subject of this action.
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Done in open Couii: at Los Angeles, California,

this 25th day of January, 1951.

/s/ JAMES M. CARTER,
United States District Judge.

Affidavit of Service by Mail attached.

Lodged January 15, 1951.

[Endorsed] : Filed January 25, 1951. [31]

In the District Court of the United States, Southern

District of California, Central Division

No. 5729-C Civil

STANDARD ACCIDENT INSURANCE COM-
PANY OF DETROIT, a Corporation,

Plaintiff,

vs.

HOME INDEMNITY COMPANY OF NEW
YORK, a Corporation, GEORGE WHITE,
JAMES CARL FITZGERALD, JAMES
RICHARD OSBORNE, MICHAEL LEE and

PATRICIA LEE,
Defendants,

NORTH UMBERLAND MINING COMPANY, a

Corporation,

Intervener.

JUDGMENT

This action having come on regularly for trial on

December 22, 1950, before the above-entitled court,
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the Honorable James AI. Carter, Judge presiding,

upon the complaint in intervention of North Umber-

land Mining Company, Intervener, and the answer

of plaintiff, Standard Accident Insurance Company

of Detroit, thereto and the answer of the defendant,

George White, thereto, and oral and documentary

evidence having been introduced by the respective

parties, and the cause having been argued and sub-

mitted to the Court for decision and the court hav-

ing been fully informed and advised in the premises

and having made its Fndings of Fact and [33] Con-

clusions of Law,

Now, Therefore, It Is Adjudged and Decreed as

Follows

:

1. That intervener. North Umberland Mining

Company, have judgment against defendant, George

White, in the sum of $8750.00 and for the additional

sum of $1849.37, which is interest on $8750.00 at the

rate of seven per cent (7%) per annum from Janu-

ary 19, 1948, to date, to wit a total judgment of

$10,599.37 together with costs taxed in the sum of

$

2. The Court declares that plaintiff. Standard

Accident Insurance Company of Detroit, is not

obligated to anyone under the terms of its policy.

3. The action, insofar as it applies to defendants,

Fitzgerald, Osborne, Michael Lee, Patricia Lee and

Taylor, having become moot, none of said defend-

ants is entitled to any relief.

4. Defendant, Home Indemnity Company of New
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York, is not obligated to anyone under the terms of

its policy.

5. Plaintiff, Standard Accident Insurance Com-

pany of Detroit, and defendant, Home Indemnity

Company of New York, are not entitled to costs.

Done in open court at Los Angeles, California,

this 25th day of January, 1951.

/s/ JAMES Al. CARTER,
United States District Judge.

Affidavit of Service by Mail attached.

Lodged January 15, 1951.

[Endorsed]: Filed January 25, 1951. [34]

[Title of District Court and Cause.]

AFFIDAVIT

State of California,

County of Los Angeles—ss.

Donald Armstrong, being first duly sworn, deposes

and says: That at all times herein mentioned he

was and now is the Attorney for Intervener North

Umberland Mining Company in the above-entitled

action; that his client desires to appeal from a

judgment entered in said action in so far as said

judgment is in favor of Standard Accident Insur-

ance Company of Detroit and against said Inter-

vener.

The time to appeal from said judgment under
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rule 73(a) [36] of the rules for United States Dis-

trict Courts has expired unless this Court extends

such time pursuant to the provisions of said rule

73(a).

Said Judgment was entered January 25, 1951.

Affiant through inadvertence permitted the thirty

day period provided for by said rule 73(a) to expire

because he was not aware of the entry of said Judg-

ment and did not receive notice of such entry.

Wherefore affiant prays that this Court make its

Order extending the time for Intervener North

Umberland Mining Company to appeal to March

26, 1951.

Subscribed and sworn to before me this 20th day

of March, 1951.

/s/ DONALD ARMSTRONG.

[Seal] /s/ BORIS S. WOOLLEY,
Notary Public in and

For Said County and State.

My commission expires June 15, 1951.

Upon reading the foregoing affidavit, upon appli-

cation of Donald Armstrong, Attorney for Inter-

vener North Umberland Mining Company, and good

cause appearing therefor.

It Is Ordered that said Intervener's time to

apiDeal from the Judgment entered in the above-
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entitled cause on January 25, 1951, be and it is

hereby extended to March 26, 1951.

Dated: March 20, 1951.

/s/ BENJAMIN HARRISON,
United States District Judge.

[Endorsed]: Filed March 20, 1951. [37]

[Title of District Court and Cause.]

NOTICE OF MOTION AND MOTION FOR
ORDER RECONSIDERING EX PARTE
ORDER OF MARCH 20, 1951, EXTENDING
TIME TO APPEAL AND FOR ORDER
VACATING SAME, POINTS AND AU-
THORITIES AND AFFIDAVIT OF
EVERETT W. THOMPSON IN SUPPORT
OF SAID MOTION.

To the Intervener, North Umberland Mining Com-

pany, a Corporation, and to Donald Armstrong,

Esq., Its Attorney:

You and Each of You Take Notice that the plain-

tiff. Standard Accident Insurance Company of De-

troit, a Corporation, will move the above-entitled

court, in Court Room No. 6, on the 23rd day of

April, 1951, at the hour of 10:00 o'clock a.m., or as

soon thereafter as counsel ihslj be heard, for an

order of the above-entitled court reconsidering the

ex parte order of March 20, 1951, extending the time

to appeal, and for an order [38] vacating the same
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and striking said order and affidavit in support

thereof from the files and records of the above-

entitled action.

Said motion will be made upon the ground that

said ex parte order of March 20, 1951, purporting

to extend the time within which to appeal in the

above-entitJed action to March 26, 1951, was made

without notice to counsel for said plaintiff or upon

motion made in open court, and without an oppor-

tunity for counsel for plaintiff to be heard or object

thereto, and upon the further ground that the files,

records, proceedings and dockets relating to the

above-entitled cause affirmatively show that the

clerk of the above-entitled court did enter said

judgment on January 25, 1951, and did on said date

notify all attorneys of the entry of said judgment.

Said motion will be based upon this notice of

motion and upon all of the files, records and plead-

ings in the above-entitled action, and upon the affi-

davit of Everett W. Thompson served and filed

herewith, and upon the Civil Docket of the above-

entitled court and all entries therein relating to

and pertaining to the above-entitled cause.

Dated: April 6, 1951.

BAUDER, GILBERT,
THOMPSON & KELLY,

By /s/ EVERETT W. THOMPSON,
Attorneys for Plaintiff. [39]
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Points and Authorities

I.

It must be presumed that the Clerk, pursuant

to his notation, entered in the Civil Docket, notified

all attornej^s of the entry of the judgment on Janu-

ary 25, 1951, and did forward to each of said attor-

neys a copy of said notice of entry found in the

file in the above-entitled action.

II.

Rule 77(d) of the Federal Rules of Civil Pro-

cedure, in part, provides as follows

:

"Lack of notice of the entry by the clerk

does not affect the time to appeal or relieve or

authorize the court to relieve a party for failure

to appeal within the time allowed, except as

permitted in Rule 73(a) as amended December

27, 1946, effective March 19, 1948."

III.

Rule 73(a) of the Federal Rules of Civil Pro-

cedure, in part, provides as follows

:

"Allien an appeal is permitted by law from a

district court to a court of appeals the time

within which an appeal may be taken shall be

thirty days from the entry of the judgment ap-

pealed from . . . except upon a showing of

excusable neglect based on a failure of a party

to learn of the entry of the judgment the Dis-

trict Court in any action may extend the time to

appeal for not exceeding thirty days from the

expiration of the original time herein pre-

scribed." [40]
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IV.

In Rules of the United States Court of Appeals

for the Ninth Circuit it is stated (see statement pre-

ceding Rule 1) :

"The Federal Rules of Civil Procedure, when-

ever applicable, are hereby adopted as part of

the rules of this court with respect to appeals in

actions of a civil nature."

V.

Rule 6(b) of Federal Rules of Civil Procedure

provides, in part, as follows

:

*'When by these rules ... an act is required

or allowed to be done within a specified time,

the court for cause shown may at any time in

its discretion (1) with or without motion or

notice order the period enlarged if request

therefor is made before the expiration of the

period originally prescribed or as extended by

a previous order or (2) upon motion made after

the expiration of the specified period permit

the act to be done where the failure to act was

the result of excusable neglect; but it ma}^ not

extend the time for taking any action under

Rules ... 73(a) .. . except to the extent and

under the conditions stated in them. " (Emphasis

added.)
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[Title of District Court and Cause.]

AFFIDAVIT OF EVERETT AV. THOMPSON

State of California,

County of Los Angeles—ss.

Everett W. Thompson, being first duly sworn,

deposes and says:

That he is an attorney at law duly licensed to

practice in all of the courts of the State of Califor-

nia, and in the above-entitled court; that he is one

of the attorneys of record for the plaintiff in the

above-entitled action and the attorney who has been

and is in charge of the handling of the above-en-

titled action on behalf of the plaintiff. [42]

That the first notice affiant had that intervener

intended to appeal from the judgment in favor of

the plaintiff and against said intervener, and en-

tered in the above-entitled cause on January 25,

1951, was receipt by mail on March 23, 1951, of a

purported Notice of Appeal, containing an affidavit

of service upon affiant's office alleging that said

Notice of Appeal was served on March 22, 1951.

That neither affiant nor affiant's office was notified

in writing prior thereto, and particularly on or

about March 20, 1951, that counsel for intervener

would attempt to secure an extension of time to

appeal from the judgment entered against said

intervener and in favor of said plaintiff, and no

motion or notice of motion was ever served upon

affiant or affiant's office notifying the attorneys of

record for plaintiff that counsel for intervener
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would seek or attempt to secure an extension of

time within which to appeal beyond the thirty day

period prescribed by the Federal Rules of Civil

Procedure, and no copy of any affidavit filed in sup-

port of any order purporting to extend the time to

appeal, or said order, or either of them, was ever

served upon affiant or affiant's office at ny time.

That affiant is the attorney in the office of the attor-

neys of record for plaintiff who has had charge of

the above-entitled action, and particularly the trial

of the intervention action on or about December

22, 1950.

That affiant has been engaged in the trial of civil

matters in the Superior Court of the State of Cali-

fornia practically continuously since March 23, 1951.

That affiant has recently inspected the Civil Docket

in the above-entitled action and said civil docket

does state that attorneys were notified of the entry

of the judgment on January 25, 1951. That affiant

did receive from the clerk of the above-entitled

court on January 26, 1951, a copy of the Notice of

Entry of Judgment which is attached hereto,

marked "Exhibit A" and made a part hereof with

the same force and effect as if fully set out herein,

and that the file in the above-entitled [43] action

does contain a copy or duplicate of said notice

which is attached hereto and marked "Exhibit A."

That affiant is informed and believes and alleges

that said notice was sent to all attorneys of record

in the above-entitled action, as indicated by the

entry of the clerk in said civil docket.

That the affidaAit filed in support of the order
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purporting to extend the time on appeal states no

facts by which it could be concluded that there was

any inadvertence or excusable neglect other than

"because he (counsel for intervener) was not aware

of the entry of said judgment and did not receive

notice of such entrj^
'

'

Wherefore, affiant prays that an order of the

above-entitled court be made and entered vacating

and setting aside the ex parte order of March 20,

1951, purporting to extend the time to appeal in

the above-entitled action and to strike said order

and affidavit in support thereof from the files and

records of the above-entitled court.

/s/ EVERETT W. THOMPSON.

Subscribed and sworn to before me this 6th day

of April, 1951.

[Seal] /s/ ROSE SCHINDELMAN,
Notary Public in and for

Said County and State. [44]

EXHIBIT A

United States District Court, Southern District of

California, Central Di^dsion

Bander, Gilbert, Thompson & Kelly, Esqs., 639

Rowan Bldg., Los Angeles 13, Calif.

Donald Armstrong, Esq., 1308 Sartori, Ave., Tor-

rance, Calif.

Menzies & Watt, Esqs., 1017 Rowan Bldg., Los An-

geles 13, CaUf.
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Guthrie, Lonergan & Jordan, Esqs., 506 Anderson

Bldg., San Bernardino, Calif.

Edgar B. Hervey, Esq., San Diego Trust & Savings

Bldg., San Diego 1, Calif.

Luce, Forward, Lee & Kunzel, Esqs., 1220 San Diego

Trust & Savings Bldg., San Diego 1, Calif.

Re: Standard Accident Insurance Co. of De-

troit, vs. Home Indemnitj^ Company of

New York, et al.. No. 5729-C

You are hereby notified that judgment has been

entered this day in the above-entitled case, in Judg-

ment Book No. 70, page 470.

Dated: Los Angeles, California,

January 25, 1951.

EDMUND L. SMITH,
Clerk,

By C. A. SIMMONS,
Deputy Clerk.

Affidavit of Service by Mail attached.

[Endorsed] : Filed April 6, 1951. [45]



46 North Umberland Mining Co., vs.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Intervener, North

Umberland Mining Company, does hereby appeal to

the United States Court of Appeals for the Ninth

Circuit from the Judgment given and made in the

above-entitled action in favor of plaintiff therein

and against Intervener, North Umberland Mining

Company, and entered on the 25th day of January,

3951, and from the whole and every part of said

Judgment.

Dated : March 22, 1951.

/s/ DONALD ARMSTPtONG,
Attorney for Intervener, North Umberland Mining

Company.

Affidavit of Service by Mail attached.

[Endorsed] : Filed March 23, 1951. [51]
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At a stated term, to wit: The February Term,

A.D. 1951, of the District Court of the United States

of America, within and for the Central Division of

the Southern District of California, held at the

Court Room thereof, in the City of Los Angeles on

Monday the 23rd day of April in the year of our

Lord one thousand nine hundred and fifty-one.

Present : The Honorable James M. Carter,

District Judge.

[Title of Cause.]

MINUTE ORDER

For hearing motion of plaintiff, filed April 6,

1951, to vacate the ex parte order of March 20, 1951,

extending time to appeal; Jean Wunderlich, Esq.,

appearing as counsel for plaintiff; Donald Arm-
strong, Esq., appearing as counsel for intervening

plaintiff North Umberland Mining Co. ; no appear-

ance for defendants;

Attorney Wunderlich argues in support of the

motion. Attorney Armstrong argues in opposition.

The Court declines to rule on the motion and

orders it off calendar on the ground that if the

order extending time was a voidable order, the

taking of the appeal has robbed the District Court

of jurisdiction; and if, on the other hand, it is a

void order, it is void without this Court acting

thereon. [65]
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OPINION

The Opinion of the U. S. Court of Appeals for

the Ninth Circuit in Cause No. 11661, Home In-

denrnit}^ Co. of New York vs. Standard Accident

Insurance Co. of Detroit, et al. is set forth at 167

F. (2d) 918, and is not reprinted here for purpose

of economy.
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In the United States District Court, Southern

District of California, Central Division

No. 5729-C—Civil

STANDARD ACCIDENT INSURANCE COM-
PANY OF DETROIT, a Corporation,

Plaintiff,

vs.

HOME INDEMNITY COMPANY OF NEW
YORK, a Corporation, et al.,

Defendants.

Honorable James M. Carter, Judge Presiding

REPORTER'S TRANSCRIPT OF
PROCEEDINGS

Friday, December 22, 1950

Appearances

:

For the Plaintiff:

BAUDER, GILBERT, THOMPSON &
KELLY, by

E. W. THOMPSON, ESQ.,

939 Rowan Building,

Los Angeles 13, California.

For the Intervener, North Umberland Mining

Company

:

DONALD ARMSTRONG, ESQ.,

1308 Sartori Avenue,

Torrance, California.
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For the Defendant, George White

:

LUCE, FORWARD, LEE & KUNZEL, by

EDGAR LUCE, JR., ESQ.

Mr. Armstrong: May it please the court, if I

may say so, I think we could shorten this proceed-

ing materially. We don't propose to offer any addi-

tional evidence that is not already before the court,

and we intend to stipulate as to supplemental facts.

The Court: What evidence is before me? A
transcript of what occurred before O'Connor?

Mr. Ai'mstrong: I don't think it is necessary to

have that entire transcript before you. As a matter

of fact, I have just been talking to Mr. Thompson,

and I think that as far as the case of the intervener

is concerned, w^e are willing to stipulate that the

facts recited in the opinion filed by the United

States Court of Appeals for the Ninth Circuit [2*]

is sufficient for this purpose, with the supplemental

stipulation that the judgments in the San Diego

proceedings were entered and satisfied, and in a

moment we will refer to them with more particu-

larity.

Isn't that about all we will need, Mr. Thompson?

Mr. Thompson: I think that is substantially

correct. I discussed this matter at length this morn-

ing with Mr. Armstrong. I think this stipulation

will eliminate the necessity of any oral testimony

and the introduction of any documentary evidence,

except two exhibits which we will refer to in a

moment, and it is stipulated that judgments were

"^Page numbering appearing at foot of page of original Reporter's

Transcript of Record.
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entered as pleaded iii the complaint in interven-

tion, that those judgments were satisfied. It is, of

course, also stipulated that those judgments were

entered pursuant to a stipulated judgment, without

the consent or any stipulation on behalf of the

Standard.

The Court: Who stipulated to those judgments?

Mr. Thompson: Judgments were stipulated to

by counsel representing the North Umberland

Mining Company and counsel in San Diego repre-

senting White.

The Court: And the plaintiff's attorney?

Mr. Armstrong: And the plaintiffs in the re-

spective actions.

Mr. Thompson: The plaintiff in the respective

actions ; not the plaintiff Standard in this action. [3]

The Court: So counsel for the Standard Acci-

dent or the Home Indemnity, neither one stipulated

to those judgments?

Mr. Thompson: Counsel for the Standard Acci-

dent was not present, did not agree to and did not

stipulate to those judgments.

The Court : That is agi-eed to, is it ?

Mr. Armstrong : Yes, your Honor. But the judg-

ments were satisfied by North Umberland, and no

payment of any sort was made by the defendant

White at that time or any other time.

The Court: From reading the file, this current

file, there seemed to be some little question about

who paid the judgment. The judgment was paid

by the North Umberland Mining Company?

Mr. Armstrong : That 's right ; and they were de-

fendants in the two San Diego actions.
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The Court: That is agreed, is if?

Mr. Thompson: As far as a matter of record is

concerned, North Umberland Company being the

named insured under the Home policy, it paid the

judgment on behalf of the North Umberland, so

it is for the benefit of them.

The Court: The true facts are that the Home

stood the bill, but it was actually paid for and on

behalf of and in substance by the North Umberland

Mining Company ?

Mr. Thompson: That's right. [4]

The Court : Then there is no dispute about that *?

Mr. Armstrong: If you will pardon me

Mr. Thompson: It is a question of construction,

we are both agreed.

Mr. Armstrong : I would like to have the stipula-

tion in the record a little more clearly than it is at

the present time, and I would like to in that behalf

ask Mr. Thompson, in addition to the stipulation

that he has made, to stipulate that the actions that

were referred to in which the judgments were en-

tered and satisfied were the judgments alleged in

paragraphs VIII and IX, and paragraph XI of

the complaint in intervention.

The Court: Of the North Umberland Mining

Company ?

Mr. Armstrong: That is correct.

Mr. Thompson : There is no doubt about that.

Mr. Armstrong: I want to be sure there will be

no misunderstanding about what judgments and

what actions we are referring to.

And the policies that we refer to are the Standard
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Accident policy, which is attached to plaintiff's

complaint and marked Exhibit A in this action, that

is to say, the declaratory relief action, and the policy

that it attached to the answer of Home Indemnity

Company in the declaratory relief action.

Mr. Thompson: Yes. [5]

The Court : It is stipulated those are the policies ?

Mr. Thompson: Those are the two policies, and

it is agreed they may be marked Exhibits by way
of reference in this proceeding, each of said policies

of insurance.

Mr. Armstrong : So stipulated.

The Court: Now we are all agreed that those

are the facts'?

Mr. Armstrong: Correct, your Honor.

Now, I think we can go further than that to save

time. I think we can narrow the issues and confine

the argument to that narrow issue, that is, that the

liability and rights of the parties in this proceeding

are to be determined by the construction to be

placed by the court on paragraphs VII and VIII of

the Standard policy, together with condition 13 of

that policy.

Mr. Thompson: Upon the entire terminology of

the policy Avith particular reference to those para-

gTaphs.

Mr. Armstrong: Of course.

Mr. Thompson : Those are the pertinent sections.

The Court: Those are the pertinent sections, but

actually it will be a matter of construction of the

whole policy.

Mr. Thompson : That 's right.
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Mr. Armstrong : Yes. And in deciding that ques-

tion it will be necessary to also construe certain

provisions of the Home Indenuiity policy, and I

will refer to them. [6]

The Clerk : Is there more than one answer of the

Home Indemnity in this case?

Mr. Armstrong: There is only one answer of the

Home Indemnity.

The Clerk: I don't see that policy that yovi re-

ferred to as being attached.

Mr. Armstrong: On the record on appeal, that

is the one I have, the answer of Home Indemnity

Mr. Thompson : It is Exhibit A to the answer of

Home Indemnity Company.

The Clerk: Maybe it was taken out of the file.

Do you have a copy of it, your Honor?

The Court: I don't have a copy with me. It may
be back in the file somewhere. But I don't have the

Circuit Court transcript.

Mr. Thompson: I have a photostatic copy of

each. It might be easier to mark it here for that

purpose.

The Court: Let's do that.

The Clerk: Intervener's Exhibits 1 and 2f

^Ir. Armstrong: Yes.

The Court: The Standard Accident policy will

be Intervener's Exhibit 1, and the Home Indemnity

policy will be Intervener's Exhibit 2.

(The documents referred to were marked In-

tervener's Exhibits 1 and 2, respectively, and

were received in evidence.) [7]
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(Affidavit of Service by Mail]

[Endorsed]: Filed Sep. 24, 1946. [30]
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The Court: How is this going to work out?

Home put the money up for North Umberland

Mining Company, North Umberland Mining Com-

pany paid the plaintiff's claims in the San Diego

actions and is now entitled to be subrogated to the

rights of those plaintiffs against White; is that

right ?

Mr. Thompson: Under 402(c) of the Vehicle

Code.

The Court: So White is going to have to pay

this money back to North Umberland who, in turn,

will have to pay it back [43] to Home, is that right ?

Mr. Armstrong: That is the way I understand

it, your Honor.

Mr. Thompson: We are out of the record here,

but that is the mechanics.

The Court: I am just trying to find out the

mechanics. So actually as a practical matter this is

Wliite's claim against the Standard Accident?

Mr. Armstrong: That's right.

The Court: Isn't that right?

Mr. Thompson: That is what they are trying

to assert here in an intervention proceeding.

The Court : Go ahead. [44]

* * *

Certificate

I hereby certify that I am a duly appointed,

qualified and acting official court reporter of the

^'nited States District Court for the Southern Dis-

trict of California.

I further certify that the foregoing is a true and



66 North Umherland Mining Co., vs.

correct transcript of the proceedings had in the

above-entitled cause on the date or dates specified

therein, and that said transcript is a true and cor-

rect transcription of my stenographic notes.

Dated at Los Angeles, California, this 29th day

of December A. D., 1950.

/s/ SAMUEL GOLDSTEIN,
Official Reporter.

[Endorsed]: Filed April 2, 195L

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the United States

District Court for the Southern District of Cali-

fornia, do hereby certify that the foregoing pages

numbered from 1 to 90, inclusive, contain the origi-

nal Complaint in Intervention ; Answer of Standard

Accident Insurance Company of Detroit to Com-

plaint in Intervention ; Memorandum of Points and

Authorities in re Issues Raised by Complaint in

Intervention and Answers thereto; Findings of

Fact and Conclusions of Law; Judgment; Affidavit

and Order Extending Time to File Notice of Appeal

;

Notice of Motion and Motion for Order Reconsider-

ing Ex Parte Order of March 20, 1951, Extending

Time to Appeal, etc. ; Statement of Reasons in

Opposition and Answering Memorandum of Points

and Authorities to Plaintiff's Notice of Motion to
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Reconsider and Vacate Order Extending Time to

Appeal; Notice of Appeal; Designation of Record

on Appeal and Statement of Points ; Designation of

Additional Portions of Record on Appeal; Applica-

tion and Order Extending Time to Docket Appeal

and Stipulation and Order Designating Additional

Portions of Record on Appeal and a full, true and

correct copy of minute orders entered January 3,

1951, and April 23, 1951; Copy of Opinion of Cir-

cuit Court of Appeals for the Ninth Circuit in the

case of Home Indemnity Co. of New York v. Stand-

ard Ace. Ins. Co. of Detroit et al. as reported in 167

P. 2d 919; and of the Docket Entries which, to-

gether with copy of reporter's transcript of pro-

ceedings on December 22, 1950, and original Inter-

vener's Exhibits 1 and 2, transmitted herewith, con-

stitute the record on appeal to the United States

Court of Appeals for the Ninth Circuit.

I further certify that my fees for preparing and

certifying the foregoing record amount to $7.40

which sum has been paid to me by appellant.

AVitness my hand and the seal of said District

Court this 24th day of May, A. D. 1951.

[Seal] EDMUND L. SMITH,
Clerk,

By /s/ THEODORE HOCKE,
Chief Deputy.
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[Endorsed] : No. 12950. United States Court of

Appeals for the Ninth Circuit. North Umberland

Mining Company, a Corporation, Appellant, vs.

Standard Accident Insurance Company, a Corpora-

tion, Appellee. Transcript of Record. Appeal from

the United States District Court for the Southern

District of California, Central Division.

Filed May 25, 1951.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals for the

Ninth Circuit

NOETH UMBERLAND MINING COMPANY, a

Corporation,

Appellant,

vs.

STANDARD ACCIDENT INSURANCE COM-
PANY OF DETROIT, a Corporation,

Appellee.

STATEMENT OF POINTS RELIED ON BY
APPELLANT

Appellant proposes its appeal to rely on the

following points as error:

1. The District Court erred in holding that the

insurance provided for in the policy of Appellee,

Standard Accident Insurance Company of Detroit,

was excess and not primary coverage as it applied to

the defendant George White.

2. The District Court erred in finding that the

rights and obligations of defendant George White,

defendant Home Indemnity Company of New York,

and of Appellee Standard Accident Insurance Com-

pany of Detroit, respectively, became fixed at a date

not later than the happening of the accident in which

the Lincoln automobile driven by George White and

covered by the policies of Appellee Standard Acci-

dent Insurance Company of Detroit and Home In-

demnity Company of New York, occurred.
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3. The District Court erred in the finding that

the insurance at^orded by the policy of Home In-

demnity Company of New York was other avail-

able collectible insurance at the time of the accident

within the meaning of that term as used in the

policy of Appellee Standard Accident Insurance

Company of Detroit.

4. The District Court erred in not finding that

the insurance afforded by defendant Home In-

demnity Company of Xew York did not become

other available collectible insurance until all of the

conditions precedent contained in said policy had

been complied with by George White.

Dated: May 23, 1951.

/s/ DONALD ARMSTRONG,
Attorney for Appellant, North Umherland Mining

Company.

Affida\it of Service by Mail attached.

[Endorsed] : Filed May 25, 1951.

[Title of Court of Appeals and Cause.]

STATEMENT OF POINTS ON APPEAL
TO BE MADE BY RESPONDENT

I.

United States Court of Appeals for the Ninth

Circuit has no jurisdiction to hear this matter on

appeal.
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II.

The District Court correctly decided that the

insurance provided for in the policy of appellee,

Standard Accident Insurance Company of Detroit,

was excess and not primary coverage as it applied

to the defendant, George White.

III.

The District Court correctly decided that the

rights and obligations of the defendant, George

White, as well as of appellant and appellee, respec-

tively, became fixed as of the day of the accident in

which the Lincoln automobile driven by George

White was involved.

IV.

The District Court correctly decided that the in-

surance afforded by the policy of Home Indemnity

Company of New York was other available col-

lectible insurance at the time of the accident within

the meaning of that term as used in the policy

issued by appellee herein.

BAUDER, GILBERT,
THOMPSON & KELLY,

By /s/ EVERETT W. THOMPSON,
Attorneys for Appellee.

Affidavit of Service by Mail attached.

[Endorsed] : Filed May 31, 1951.




